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 Misc. (Probate) No. 03 of 2019 

Sri Tarabir Pradhan 

                        -Vs- 

1. Sri Pradip Sarmah  

2. Smti. Nani Devi 

3. Sri Dhrubajyoti Sarmah 

4. Sri Manash Sarmah 

Present:-Smti. T. Hussain, 

Addl. District Judge, Biswanath Chariali. 

 

    O R D E R 

23.02.2022 

The petitioner is represented by his learned counsel.   

By this order it is proposed to dispose of the instant Misc. 

(Probate) case arisen out of the petition filed by the petitioner Sri Tarabir 

Pradhan, u/s-276 of Indian Succession Act, for grant of Probate in respect of 

the   Will executed by  Late  Jatin Sarmah . 

The case of the Petitioner, in brief, is that the deceased Testator 

Late  Jatin Sarmah  was a permanent resident of  Borsutar Gaon, Gohpur , 

Dist. Biswanath Assam, within the jurisdiction of this Court and he died on 

08.09.2015  leaving behind his son Pradip Sarmah. His wife Bed Devi 

predeceased him. Late Akan Sarmah was another son of the deceased and he 

also predeceased him. 

It is stated in the petition that, the deceased Jatin Sarmah 

executed his last WILL dated 06.09.2011. The petitioner is the named 

Executor of the WILL. The deceased was the owner  and possessor of a plot 

of land measuring 6 bighas 1 katha 11 lessas covered by Dag No.71 of P.P. 

No.62(old) 40(new), situated Borjohabari Gaon, Mouza: Kalongpur,  described 

in schedule  of the petition. 

The deceased Jatin Sarmah executed his last WILL on 06-09-2011 

and got it registered at office of the sub-registrar, Biswanath Chariali on the 
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very same day. It is averred that by the said last WILL, the deceased Testator 

bequeathed the aforesaid plot of land described in the schedule of petition, in 

favor of the petitioner Tarabir Pradhan as the petitioner, being a relative of 

the testator, has been living with the family of the testator since his 6 years of  

age and he looked after the testator and his wife till their death. It is 

contended in the petition that deceased testator made, sign and duly 

executed and got registered his last WILL dated 06-09-2011 at Biswanath 

Chariali in his sound mind, in his proper and full senses and capability of 

understanding and at his free WILL without any coercion, fraud or undue 

influence upon him before and in presences of the attesting witness.  

 The petitioner has filed the instant petition for the grant of 

Probate with respect the said WILL dated 06-09-2011 for the landed property 

of the deceased testator under the WILL which he bequeathed in favour of 

the petitioner. 

After, due service of notices issued to the all concerned, none 

appeared to contest the case.  

In order to prove the execution of the WILL, the petitioner has 

examined himself and one of the attesting witnesses.  

I have carefully perused the materials available in the case record. 

On perusal of the WILL dated 06-09-2011, it is found that though 

the petitioner has said in the petition that in the said WILL the testator made 

him the executor, actually the petitioner is the sole beneficiary of the schedule 

land under the WILL and not executor. Therefore, though the petition has 

been filed u/s 376 of Indian Succession Act for grant of probate, it should 

have been filed for grant of Letters of Administration. 

Reiterating the contents of his petition, the petitioner has said in 

his evidence filed on affidavit that the deceased testator Jatin Sarmah 

executed his last WILL on 06-09-2011 and got it registered at office of the 

sub-registrar, Biswanath Chariali on the very same day and that by the said 

last WILL the deceased Testator bequeathed the plot of land described in the 

schedule of petition in favour of the petitioner and that deceased testator 

made, sign and duly executed and got registered his last WILL dated 06-09-

2011 at Biswanath Chariali in his sound mind, in his proper and full senses 

and capability of understanding and at his free WILL without any coercion, 
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fraud or undue influence upon him before and in presences of the attesting 

witness.   

Supporting the aforesaid evidence of PW-1/petitioner, PW-2 

Paramananda Bhuyan has said in his evidence that the deceased testator 

Jatin Sarmah executed his last WILL on 06-09-2011 and got it registered at 

office of the sub-registrar, Biswanath Chariali and that at the time of the 

execution he/PW-2 was present and that the testator was in sound health and 

mind while executing the WILL. 

As it is found from the evidence of the attesting witness PW-2 that 

on 06-09-2011 the deceased testator Jatin Sarmah executed his last WILL in 

his sound health and mind in his presence, execution of the WILL is duly 

proved. 

Having gone through the case record, it is seen that there is no 

legal impediment in granting Letters of the Administration with the WILL 

annexed to the petition as the deceased has left no other WILL or Codicil 

before his death in respect of the land bequeathed under the said WILL and 

as no executor has been appointed by the deceased in his last WILL.  

As such the petitioner is entitled to get Letters of Administration of 

the WILL dated 06-09-2011, executed by the testator Late Jatin Sarmah. 

In the result, Letters of Administration be issued to the petitioner 

Sri Tarabir Pradhan in respect of the land described in the WILL dated 06-09-

2011 executed Late Jatin Sarmah after proper valuation by the authority 

concerned and on payment of the requisite court fees and also on obtaining 

an indemnity bond. 

The original WILL marked as Ext.-1 be sent for keeping the same 

in safe custody. 


